
FITNESS TO PLEAD AND STAND TRIAL 

 

At the York Spring Assizes in 1831 a woman, Dyson, was indicted for the wilful murder of 

her bastard child by cutting off its head. She had always been ‘deaf and dumb’. A sign 

language interpreter said that it was impossible to make her understand that she could object 

to such members of the jury as she pleased and, although she had been instructed in the 

‘dumb alphabet’, she could not put words together. The jury was told that, if they were 

satisfied that she had not then, from the defect of her faculties, intelligence enough to 

understand the nature of the proceedings, they ought to find her not sane. Her incapacity to 

understand the mode of her trial or to conduct her defence was proved. She was ordered to be 

kept in strict custody until His Majesty’s pleasure was known.  

When Pritchard, who was also ‘deaf and dumb’, was indicted for the capital offence of 

bestiality a few years later, the trial judge referred to the procedure followed in Dyson. 

However, the adoption by Parker LCJ, in Podola, of the direction to the jury in Pritchard 

(Box 1) has made Pritchard the leading case.  

The procedure for determining whether an accused is ‘under a disability’ is governed by the 

Criminal Procedure (Insanity) Act 1964 (‘the 1964 Act’) as amended by the Criminal 

Procedure (Insanity and Unfitness to Plead) Act 1991 and the Domestic Violence, Crime and 

Victims Act 2004 (‘the DVCVA’). If the issue is raised by the defence, it bears the burden to 

establish that the accused is under a disability on a balance of probability; if raised by the 

prosecution or the judge, it has to be proved beyond reasonable doubt. In practice, it is almost 

always raised by the defence.  

Under the DVCVA, the issue is now decided by a judge alone. According to s. 4(6) of the 

1964 Act, the court may not determine the issue except on the evidence (written or oral) of 

two or more registered medical practitioners, at least one of whom must be approved under 

s. 12 of the Mental Health Act 1983. Where the medical evidence is unanimous, the medical 

evidence may be read, but the judge is entitled to reject it and, in which case, as where it is 

contested, oral testimony will be necessary.  

The test is shown in jury (judge) friendly form in Box 2. There are some common 

misunderstandings about fitness to plead and stand trial (see Box 3). 

Assessment is best approached by asking the accused to explain his attendance. His response 

may indicate that he understands the adversarial criminal proceedings and the nature of the 

offence with which he is charged. Questions as to plea may reveal whether or not he 

understands the available pleas and their effects. If pleading not guilty, the accused can be 

asked to explain why, although, if the assessment is at the request of the prosecution, he may 

have been advised not to discuss his defence. Then it will be more difficult to decide whether 

or not he can give instructions. To test understanding of the evidence, it is necessary to put 

some of the evidence and ask the accused to comment or explain. The issue is case specific 

(“a case of this nature” – Pritchard, “in this case” – Whitefield). There is a world of 



difference between understanding the evidence in a complex fraud case and understanding 

the evidence in a shoplifting case. All of this questioning will also shed light on the ability of 

the accused to give evidence. The case should not be considered in isolation: how the accused 

conducts the affairs of everyday life will shed light on the abilities needed to understand 

evidence, give instructions and give evidence.  

Cases involving the learning disabled are often the most straightforward. Borderline cases 

can be problematic. Although it will often be advisable to have the evidence of a 

psychologist, the test is a legal test and not a matter of I.Q. or performance on some particular 

psychological test. Cases involving dementia ought to be straightforward but, as with 

Ernest Saunders in the Guinness case, when the case is over it may be decided that the 

diagnosis was mistaken. The most difficult cases involve depressive disorders. These often 

involve hitherto law-abiding professional or business people who are understandably 

unhappy when charged with an offence such as fraud and fear not just financial and 

professional ruin but years of imprisonment. It is necessary to take remember that many 

defendants are unhappy at being prosecuted and are fearful of the outcome but are not under a 

disability. Memory and concentration impairments severe enough to interfere with 

understanding evidence, giving instructions or giving evidence are easy to assert. Careful 

forensic assessment is needed to judge their genuineness. The recollection of a recent event 

can call into question alleged memory impairment. An admission to spending six hours a day 

going over statements and documentary exhibits with a solicitor can call into question 

impairment of concentration. Careful study of medical records and witness statements may 

reveal evidence inconsistent with the symptoms alleged.  

If the accused is found to be under a disability and, on a trial of the facts, is found by a jury to 

have done the act or made the omission, the court may make a hospital admission order, with 

or without restrictions on discharge, a supervision order or an order for absolute discharge. If 

the jury is not satisfied, they must acquit.  
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Box 1. The Pritchard test.  

Is the accused “of sufficient intellect to comprehend the course of proceedings on the trial, so 

as to make a proper defence – to know that he might challenge [any jurors] to whom he may 

object – and to comprehend the details of the evidence, which in a case of this nature must 

constitute a minute investigation [?] …. if you think that there is no certain mode of 

communicating the details of the trial to the prisoner, so that he can clearly understand them, 

and be able properly to make his defence to the charge; you ought to find that he is not of 

sane mind.” 

 

Box 2. The Pritchard test as operationalised by HHJ Norman Jones, QC, in R v 

Whitefield  (1995) (unreported) 

"Have the defence satisfied you that by reason of the defendant's state of mind it is more 

likely than not that he is unable to either: 

i) instruct his solicitor and counsel so as to prepare and make a proper defence in this 

case. This applies to his ability to instruct his legal advisers before and/or during his trial; or 

ii) understand the nature and effect of the charge and plead to it; or 

iii) challenge jurors; or 

iv) understand the details of the evidence which can reasonably be expected to be given 

in his case and to advise his solicitor and counsel of his case in relation to that evidence; or 

v) give evidence in his own defence in this case; 

If the answer to any one of the above questions be yes then your finding should be that he is 

under a disability such that he is unfit to plead and stand his trial." 

 

 

Box 3. What does not necessarily amount to unfitness to plead and stand trial 

 

A complete loss of memory for the events at the material time (Podola) 

Not being capable of acting in one’s best interests (Robertson) 

Being deluded as to the material facts (Robertson) 

Having delusions that might lead to an wrong or unwise challenge of a juror (Robertson) 



Having delusions that might at any moment interfere with a proper action (Robertson) 

A grossly abnormal mental state and being unable to view actions in any sort of sensible 

manner (Berry) 

   


